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●​ The legal responsibility of states to prevent complicity in FOH; 
●​ The need for enforceable legislation governing transplant-related collaboration, 

transparency, and reporting; and 
●​ How governments can fulfil their international obligations to act against this crime. 

Introduction  
 

1.​ Since 2000, the People’s Republic of China (PRC) has transitioned from being a 
“follower” to a global “leader” in transplantation technology. Despite lacking a voluntary 
organ donation system:  

(i)​ the number of transplantation hospitals in the PRC increased exponentially.  
(ii)​ the types of transplant procedures have become increasingly diverse.  
(iii)​ transplant tourists and Chinese citizens are reported to have access to a matched 

organ within weeks or months, with transplantations sometimes planned in 
advance with specific dates of organ availability provided to the recipient ahead of 
time.  

 
2.​ These and many other similar indications point cogently towards the risk that all of the 

Chinese transplant industry is indelibly stained by forced Organ Harvesting (FOH), that 
is:  the “[t]he killing of a person so that their organs may be removed without their free, 
voluntary and informed consent and transplanted into another person”.1 The fact that it 
did exist is undeniable: in 2009, the CCP admitted that it took organs from prisoners but 
claimed that those sentenced to death consented and it was then halting those practices. 
Now of course, they deny and obfuscate.  

 
3.​ Of course, FOH is a clear infringement on the rights to life2 and to not be submitted to 

torture or to cruel, inhumane and degrading treatment or punishment.3 However, it must 
also be regarded as a grave violation of other human rights protected under international 
human rights law (IHRL) including the right to health,4 to dignity in detention,5 and, as 
the government’s scheme seems to target Falun Gong practitioners and the Uyghur 
minority, to not to be submitted to discrimination.6 However, these gruesome processes 
are not merely gross violations of IHRL. They also violate international law in other ways 
and in ways more seriously.  

 
 

 

6 Article 2, para.1 ICCPR; and articles 2 and 7 International Declaration of Human Rights 
5 Article 10 ICCPR 
4 Article 12 ICESCR; and article 25 International Declaration of Human Rights 
3 Article 7 ICCPR ; and article 5 International Declaration of Human Rights 
2 Article 6 ICCPR; and article 3 International Declaration of Human Rights 
1 legal-advisory-report-do-no-harm-grc-july-2022.pdf, glossary.  

https://globalrightscompliance.org/wp-content/uploads/2025/05/legal-advisory-report-do-no-harm-grc-july-2022.pdf


4.​ Indeed, and as was found by the China Tribunal (and detailed in GRC’s ‘Do No Harm 
Advisory Report), the commission of FOH on Chinese prisoners by the Chinese 
government may amount to a crime against humanity under International Criminal Law 
(ICL). 7 The prohibition of torture and of crimes against humanity are ‘peremptory norms 
of general international law’ (or jus cogens)8 – norms accepted and recognized by the 
international community of States as a whole as norms from which no derogation is 
permitted. 9 In other words, FOH engages state and corporate responsibility in specific 
ways.  

 
I.​ The responsibility of States to prevent, protect, and respond to FOH 

 
Under IHRL, the State bears the responsibility of ensuring that these rights are 
respected, protected, fulfilled, and, when necessary, enforced.  
 

5.​ These responsibilities include ‘negative obligations’, meaning the State must not 
themselves infringe upon individual rights. Importantly, they also include positive 
obligations which compel the State to take proactive steps - namely, to implement 
reasonable and appropriate measures - to uphold and secure the rights of individuals. 
These obligations include responding to the commission of FOH by other states when it 
affects individuals under their jurisdiction and including responding to FOH in their 
own jurisdiction that would be relevant to address the FOH in China.  

 
 
Under ICL, States have a ‘duty’ to prosecute crimes of torture and against humanity 
6.​ As I explained earlier, FOH as it is likely practiced under the brutal watch of the CCP- 

amounts to a crime against humanity.  
 

7.​ States thus bear a positive obligation to prosecute those complicit in the crime, including 
transplant tourists, surgeons, institutions utilising research derived from forcibly 
harvested organs, and so on when they are nationals of the prosecuting State. It remains 
uncertain whether the duty to impose sanctions is grounded in universal jurisdiction and 
thus binding on all States, irrespective of their connection to the crime against humanity 
of FOH committed in China.10 A State’s failure to provide redress to a victim who lodges 
a criminal complaint under its universal jurisdiction could constitute a denial of effective 
remedy and, consequently, a breach of the right to justice and engage the State’s 
responsibility. 

 
 

10 TA-Titelei 1..4, p.11.  

9 Text of the draft conclusions on peremptory norms of general international law (jus cogens), adopted by the 
Commission on first reading, Conclusion 2. Definition of a peremptory norm of general international law (jus 
cogens).  

8 Text of the draft conclusions on peremptory norms of general international law (jus cogens), adopted by the 
Commission on first reading, Conclusion 23. Non-exhaustive list and Annex (c) and (g).  

7 The Independent Tribunal into Forced Organ Harvesting from Prisoners of Conscience in China, Judgment (1 
March 2020) (China Tribunal Judgment) para 480.  

https://department-ambos.uni-goettingen.de/data/documents/Veroeffentlichungen/Triffterer_Ambos_Rome_Statute_Commentary_3rd_ed_2016.pdf


 
Under public international law, States have an obligation to cooperate to bring to an end to 
violations of torture and crimes against humanity.  
8.​ Finally, as reflecting the fundamental values of the international community, all States are 

under an obligation to cooperate to bring to these violations of jus cogens.11 Indeed, as 
rules of jus cogens ‘reflect and protect fundamental values of the international 
community’,12 every States are under an obligation not to ‘recognise as lawful a situation 
created by a serious breach [of such rules], nor render aid or assistance in maintaining 
that situation’.13 As a result States must cooperate to bring to an end the commission of 
FOH in China.   

 
II.​ How can States fulfil their international obligations to act against this 

crime?: the need for enforceable legislation governing transplant-related 
collaboration, transparency, and reporting 
 

9.​ States therefore have a responsibility, under IHRL, ICL, and public international law, to 
act to prevent and remedy FOH. At a minimum, that States make use of their executive, 
legislative, and judiciary arsenals to prevent, mitigate and remedy FOH through both 
national measures and international cooperation.  
 

10.​As the Council of Europe’s Convention against Trafficking in Human Organs, adopted by 
the Committee of Ministers on 9 July 2014 and entering into force on 1 March 2018 
makes clear14, this requires acts that prevent; acts that criminalise the offence and 
genuine cooperation between stakeholders. It is a crying shame that this Convention 
thus far has only been ratified by only 15 states: Albania, Belgium, Costa Rica, 

14 Already in 2003, the Parliamentary Assembly adopted Recommendation 1611 (2003) on Trafficking in 
Organs in Europe. This called on Council of Europe member states to close legislative loopholes, in particular 
by providing crimi- nal sanctions for infringements of the ban on organ trafficking. In 2009, the Council of 
Europe and the United Nations published a “Joint Study on trafficking in organs, tissues and cells (OTC) and 
trafficking in human beings for the purpose of the removal of organs”. This proposed the drawing up of an 
international legal instrument setting out a definition of trafficking in organs, and measures to prevent and 
prosecute this crime as well as to protect its victims. The resulting Convention against trafficking in human 
organs does just that. It was adopted by the Committee of Ministers on 9 July 2014, opened for signature in 
Santiago de Compostela on 25 March 2015, and entered into force on 1 March 2018. 
 

13 Text of the draft conclusions on peremptory norms of general international law (jus cogens), adopted by the 
Commission on first reading, Conclusion 19 Particular consequences of serious breaches of peremptory norms 
of general international law (jus cogens), paras.1-3.  

12 Text of the draft conclusions on peremptory norms of general international law (jus cogens), adopted by the 
Commission on first reading, Conclusion 3. 

11 Text of the draft conclusions on peremptory norms of general international law (jus cogens), adopted by the 
Commission on first reading, Conclusion 19 Particular consequences of serious breaches of peremptory norms 
of general international law (jus cogens), paras.1-3. See Commentary to the Draft conclusions, commentary to 
conclusion 19, para.2: “Although at the time of the adoption of its articles on the law of treaties, the 
Commission expressed some doubt as to whether the obligation expressed in paragraph 1 of article 41 
constituted customary international law, the obligation to cooperate to bring to an end serious breaches of 
obligations arising under peremptory norms of general international law (jus cogens) is now recognized under 
international law.” According to para.4 of the commentary: “The obligation to cooperate to bring to an end 
serious breaches of peremptory norms of general international law (jus cogens) may also be implemented 
through non-institutionalized cooperation, including through ad hoc arrangements by a group of States acting 
together to bring to an end a breach of a peremptory norm.” 



Croatia, Czechia, France, Latvia, Malta, Montenegro, Norway, Portugal, Republic of 
Moldova, Slovenia, Spain and Switzerland. 13 other countries have signed the 
Convention but not yet ratified it. 

11.​Prevention, prosecution and cooperation are the name of the game. Or put differently, 
transparency; accountability and action that that enforces international obligations against 
the Transplant industry as businesses and as a whole.  
 

 
Transparency/Reporting 
12.​As the Convention makes clear - organ trafficking can only be eradicated if its root causes 

are addressed. Prevention is at the heart of these efforts, including the transparency of the 
transplant system, fair access to transplant services, the collection and exchange of 
relevant information,the prohibition of advertising the willingness to buy or sell an organ, 
and other action that demands transparency. This must involve laws that require 
mandatory reporting by medical professionals of all transplants taking place abroad 
combined with mechanisms that require genuine enforcement beginning with the 
investigation of suspected cases of organ trafficking and forced organ harvesting. 
 

13.​This might include the UK Medicines and Medical Devices Act 2021 requiring 
appropriate consent for imported human tissues for use in the medical industry; 15 South 
Korea Amendments to their Internal Organs Transplant Act to require individuals who 
obtained overseas organ transplants to submit a range of information including the record 
of transplant16or more indirect measures such certain US states, including Arizona, 
Tennessee, Idaho, Utah, and Texas to restrict insurance coverage for organs transplant 
linked to China (either because the transplant took place in China or because the organ 
used was procured by a sale or donation from China).17  

 
 

Prosecution/Criminal Field 
 

14.​As the Convention makes clear and as international law demands, criminalisation and 
prosecution of the whole chain of criminal actors and acts related to organ trafficking is 
required. As for actors, this obligation encompasses recruiters, brokers, and 
intermediaries; hospitals, surgeons and health-care professionals involved in the illicit 
removal, handling, and implantation of the organ or any person who knowingly 
facilitate these acts; and the hospitals involved. Unless they suffered clear harm, which 
would make them eligible for protection as victims, States may also decide to prosecute 
the first and the last link in the chain – the donors and the recipients.  
  

17 Legislation - The International Coalition to End Transplant Abuse in China 

16 South Korea Amends Internal Organs Transplant Act - The International Coalition to End Transplant Abuse in 
China 

15 UK Medicines and Medical Devices Act 2021 Includes First UK Legislation to Combat Forced Organ 
Harvesting - The International Coalition to End Transplant Abuse in China 

https://endtransplantabuse.org/legislation/
https://endtransplantabuse.org/south-korea-amends-internal-organs-transplant-act/
https://endtransplantabuse.org/south-korea-amends-internal-organs-transplant-act/
https://endtransplantabuse.org/organ-harvesting-amendment-to-uk-medicines-and-medical-devices-bill/
https://endtransplantabuse.org/organ-harvesting-amendment-to-uk-medicines-and-medical-devices-bill/


15.​As for acts, these should include: the commission of FOH18 as criminalised by Belgium in 
201919; the use of forcefully harvested organs for purposes of implantation or other 
purposes than implantation20 (as Government of Norway in a 2017 amendment to its 
Transplantation Law21); and aiding or abetting illegal trafficking in organs22 (as done by 
Spain in 201023 and Belgium in 201924); the soliciting and recruitment of donors and 
recipients to obtain financial gain or a comparable advantage (Belgium and Italy); 
transplant tourism25 (whether with States targeting beneficiaries of the transplantation 
(Spain in 201026 and Belgium in 201927) or any forms of transplant tourism – as done by 
Taiwan in 201528, Norway in 201729, and the UK in 2022;30  Offering and requesting of 
undue advantages, in other words corruption of transplant professionals (Belgium, Spain 
and Switerland) and a catch all category – namely all acts of manipulation and 
transportation of the organs after they have been illicitly removed that targets the 
entire criminal chain (Belgian, Finland, and Norway).  
 
 

16.​Of course, all these measures require specific and workable legal frameworks. Most 
importantly, they require states to co-operate and collaborate with each other to prevent 
trafficking in human organs, for example by exchanging information.31 

 
17.​States should learn from international approaches to trafficking in persons. Indeed, FOH 

and trafficking in persons are interlinked crimes where organs are taken from victims 
through coercion or without informed consent and sold illegally, often making their way 
into the organ tourism transplant market.  

 

31 European Treaty Series – No. 216 Council of Europe, ‘Convention against Trafficking in Human Organs’, 
Santiago de Compostela, 25.III.2015, article 22. 

30 Health and Care Act 2022 

29 CHANGES TO NORWEGIAN LEGISLATION ON ORGAN TRAFFICKING - The International Coalition 
to End Transplant Abuse in China 

28 2015 — Taiwan Human Organ Transplantation Act amended and promulgated - The International Coalition to 
End Transplant Abuse in China 

27 Belgium Passes Legislation Reform to Combat Organ Tourism - The International Coalition to End Transplant 
Abuse in China 

26 2010 — Spanish Criminal Code amended to combat transplant tourism and organ trafficking - The 
International Coalition to End Transplant Abuse in China 

25 European Treaty Series – No. 216 Council of Europe, ‘Convention against Trafficking in Human Organs’, 
Santiago de Compostela, 25.III.2015, article 6. 

24 Belgium Passes Legislation Reform to Combat Organ Tourism - The International Coalition to End Transplant 
Abuse in China 

23 2010 — Spanish Criminal Code amended to combat transplant tourism and organ trafficking - The 
International Coalition to End Transplant Abuse in China 

22 European Treaty Series – No. 216 Council of Europe, ‘Convention against Trafficking in Human Organs’, 
Santiago de Compostela, 25.III.2015, article 9.  

21 CHANGES TO NORWEGIAN LEGISLATION ON ORGAN TRAFFICKING - The International Coalition 
to End Transplant Abuse in China 

20 European Treaty Series – No. 216 Council of Europe, ‘Convention against Trafficking in Human Organs’, 
Santiago de Compostela, 25.III.2015, article 5. 

19 Belgium Passes Legislation Reform to Combat Organ Tourism - The International Coalition to End Transplant 
Abuse in China 

18 European Treaty Series – No. 216 Council of Europe, ‘Convention against Trafficking in Human Organs’, 
Santiago de Compostela, 25.III.2015, article 4, paras.1 and 4.  

https://www.legislation.gov.uk/ukpga/2022/31/section/170/enacted
https://endtransplantabuse.org/changes-norwegian-legislation-organ-trafficking/
https://endtransplantabuse.org/changes-norwegian-legislation-organ-trafficking/
https://endtransplantabuse.org/2015-taiwan-human-organ-transplantation-act-amended-and-promulgated/
https://endtransplantabuse.org/2015-taiwan-human-organ-transplantation-act-amended-and-promulgated/
https://endtransplantabuse.org/belgium-passes-legislation-reform-to-combat-organ-tourism/
https://endtransplantabuse.org/belgium-passes-legislation-reform-to-combat-organ-tourism/
https://endtransplantabuse.org/2010-spanish-criminal-code-amended-to-combat-transplant-tourism-and-organ-trafficking/
https://endtransplantabuse.org/2010-spanish-criminal-code-amended-to-combat-transplant-tourism-and-organ-trafficking/
https://endtransplantabuse.org/belgium-passes-legislation-reform-to-combat-organ-tourism/
https://endtransplantabuse.org/belgium-passes-legislation-reform-to-combat-organ-tourism/
https://endtransplantabuse.org/2010-spanish-criminal-code-amended-to-combat-transplant-tourism-and-organ-trafficking/
https://endtransplantabuse.org/2010-spanish-criminal-code-amended-to-combat-transplant-tourism-and-organ-trafficking/
https://endtransplantabuse.org/changes-norwegian-legislation-organ-trafficking/
https://endtransplantabuse.org/changes-norwegian-legislation-organ-trafficking/
https://endtransplantabuse.org/belgium-passes-legislation-reform-to-combat-organ-tourism/
https://endtransplantabuse.org/belgium-passes-legislation-reform-to-combat-organ-tourism/


18.​In any event, as affirmed by the European Court of Human Rights, States are bound by 
three positive obligations in relation to trafficking in persons - obligations that are 
equally pertinent to FOH.32 First, they must establish legislative and administrative 
frameworks to prohibit and penalize trafficking. Second, they are required to take 
protective measures for victims or potential victims when credible suspicion arises. Third, 
they must fulfil a procedural duty to investigate suspected trafficking cases at both 
domestic and international levels, in full cooperation with other States. States would be 
advised to criminalise trafficking in persons (and complicity in trafficking in persons) as 
done by Australia in its 2018 Federal Modern Slavery Act,33 and as required by article 5 
of the 2000 Protocol to Prevent, Suppress and Punish Trafficking in Persons Especially 
Women and Children, supplementing the United Nations Convention against 
Transnational Organized Crime (also called the Palermo Protocol).  

 
19.​Moreover, and as suggested by the Palermo Protocol, States would also be advised to 

adopt policies, programmes and other measures, including cooperation with 
non-governmental organizations, other relevant organizations and other elements of civil 
society34 - such as research institutions - to prevent and combat human and organ 
trafficking.  

 
20.​Finally, in line with the Palermo Protocol’s recommendation to adopt measures allowing 

for the denial of entry or revocation of visas for individuals involved in trafficking in 
persons, comparable actions may be appropriate to address and prevent complicity in the 
trafficking of human organs. This is exemplified by Canada’s decision to bar entry to 
permanent residents and foreign nationals suspected of participating in such activities.35  

 
Cooperation e.g., joined up action at the national level  

 
21.​There are of course a myriad of ways in which states can cooperate. International 

co-operation is essential. States must co-operate in investigating and prosecuting offences 
to the widest extent possible and provides instruments to facilitate judicial co-operation. 
This is of crucial importance since the great majority of organ trafficking cases occur 
outside the Council of Europe member States, often in countries that may lack the 
resources or the will to initiate a criminal investigation. But cooperation must begin at 
home with the transplant industry.   

 
22.​As my organisation, GRC GRC’s ‘Do No Harm Advisory Report and policy guidance 

describes, along with state obligations, the transplant industry have international legal 
obligations as defined in a range of law, including UNGPs, OECD Guidelines or national 
laws such as the French Duty of Vigilance law.  As our research showed, the industry is 
dangerously negligent in fulfilling their obligations to identify, prevent, mitigate and 
remedy the risks of human rights abuses that their products, or their activities they might 
be responsible for; or contribute or be linked to. At a minimum, this requires, human 

35 Canadian Bill S-223 Combatting Organ Trafficking Unanimously Passes into Law - The International 
Coalition to End Transplant Abuse in China 

34 Palermo Protocol, article 9 para.3.  
33 Modern Slavery Act 2018 - Federal Register of Legislation 
32 Rantsev v Cyprus and Russia ECHR 2010-25965/04, para.289-308. 

https://endtransplantabuse.org/canadian-bill-s-223-combatting-organ-trafficking-unanimously-passes-into-law/
https://endtransplantabuse.org/canadian-bill-s-223-combatting-organ-trafficking-unanimously-passes-into-law/
https://www.legislation.gov.au/C2018A00153/latest/text


rights processes, heightened due diligence and remediation – all of which depend upon 
cooperation within and without. Instead, as GRC’s research showed, most of the risks, 
even the CAH in China, are ignored.  Little by way of transparency and public reporting; 
data sharing; the establishment of bilateral or multilateral programs for organ and data 
sharing to enhance cooperation and system efficiency; standardised and minimal quality 
and safety standards; little proper due diligence, including auditing, and so on. Instead of 
cooperation in furtherance of respecting human rights, ask no question tell no lies seems 
to be the overarching approach.  
 

23.​These are complex issues. States and business need to consult widely as part of due 
diligence measures. There is much guidance out there. For example the Legislation and 
Policy Recommendations on Organ and Tissue Donation and Transplantation developed 
in the context of an International Consensus Forum by the PMC.36 According to the PMC, 
legislation should incorporate comprehensive quality and safety standards that regulate 
the entire organ and tissue donation and transplantation (OTDT) process - from 
identifying potential donors to the transplantation or disposal of recovered organs and 
tissues - with provisions for auditing when necessary. It is essential that such legislation 
clearly designate the agencies responsible for implementing and enforcing these 
standards. Furthermore, OTDT systems should be mandated to operate transparently, 
including public reporting of performance metrics, while safeguarding the privacy of both 
donors and recipients. Laws must also explicitly prohibit trafficking in human organs, 
tissues, and cells, as well as trafficking in persons for the purpose of organ removal. 
Finally, jurisdictions are encouraged to explore the establishment of bilateral or 
multilateral programs for organ and data sharing to enhance cooperation and system 
efficiency. 
 

, commercial companies 
Conclusion:  
24.​An approach which ignores the fact that forced organ harvesting is not just a crime - it is a 

grotesque violation of humanity. States and business should demonstrate their reslve 
through vigilance, hard law and enforcement. Transparency must be mandatory. 
Prosecution must be non-negotiable. Collaboration must be unyielding. 

 
25.​This is a test of our collective moral spine. Will you allow this atrocity to persist in the 

shadows, or will you shine the light that will burn away impunity? The answer must be 
action. The time to act is now. 

 
 

36 See Legislation and Policy Recommendations on Organ and Tissue Donation and Transplantation developed 
in the context of an International Consensus Forum called the PMC, recommendations 6, 8, 10 and 12.  

https://pmc.ncbi.nlm.nih.gov/articles/PMC10150854/
https://pmc.ncbi.nlm.nih.gov/articles/PMC10150854/
https://pmc.ncbi.nlm.nih.gov/articles/PMC10150854/
https://pmc.ncbi.nlm.nih.gov/articles/PMC10150854/
https://pmc.ncbi.nlm.nih.gov/articles/PMC10150854/

